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RULES  AND  REGULATIONS 


Title  12 — Banks  and  Banking 

CHAPTER  I— COMPTROLLER  OF  THE  CUR¬ 
RENCY,  DEPARTMENT  OF  THE  TREASURY 

PART  7— INTERPRETIVE  RULINGS 
Letters  of  Credit 

AGENCY:  Comptroller  of  the  Currency. 
ACTION:  Final  interpretive  ruling. 

SUMMARY:  This  amendment  revises  12 
CFR  7.7016  to  establish  guidelines  for  the 
safe  and  sound  Issuance  of  letters  of 
credit  by  national  banks.  It  clarifies  the 
language  of  the  previous  ruling.  Clarifica¬ 
tion  was  deemed  desirable  because  some 
national  bank  issuers  of  letters  of  credit, 
believing  the  five  standards  listed  in  the 
previous  ruling  to  be  mandatory,  have 
refused  to  honor  drafts  drawn  under 
their  letters  of  credit  on  the  ground  that 
the  instrument  failed  to  meet  the  Comp¬ 
troller’s  standards  and  was  therefore  not 
a  “true  letter  of  credit  transaction.”  As 
revised,  the  ruling  makes  clear  that, 
while  national  banks  for  safe  and  sound 
banking  purposes  should  issue  their  let¬ 
ters  of  credit  in  conformity  with  the  rul¬ 
ing’s  standards,  the  determination  of  a 
letter  of  credit’s  legality  and  whether  it 
should  be  honored  is  governed  solely  by 
statutory  law,  such  as  the  Uniform  Com¬ 
mercial  Code,  or  by  convention,  such  as 
the  Uniform  Customs  and  Practice  for 
Documentary  Credits. 

EFFECTIVE  DATE:  May  12, 1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Ford  Barrett,  Assistant  Chief  Counsel, 
Comptroller  of  the  Currency,  Washing¬ 
ton,  D.C.  20219,  202-447-1880. 

SUPPLEMENTARY  INFORMATION: 
On  October  28,  1976,  the  Comptroller 
of  the  Currency  published  in  the  Federal 
Register  (41  FR  47258)  for  comment  a 
proposal  to  amend  an  interpretive  rul¬ 
ing,  12  CFR  7.7016,  which  governs  the 
Issuance  of  letters  of  credit  by  national 
banks.  This  amendment  is  intended  to 
clarify  the  ruling’s  purpose,  which  is  to 
establish  guidelines  for  the  safe  and 
sound  issuance  of  letters  of  credit  As 
discussed  in  greater  detail  in  the  original 
Federal  Register  notice,  the  Comptrol¬ 
ler  believes  that  clarification  is  desirable 
because  the  purpose  of  the  prior  ruling 
occasionally  has  been  misinterpreted. 

Five  comments  were  received  in  re¬ 
sponse  to  the  Comptroller’s  proposed  re¬ 
vision.  One  comment  noted  that  the  rul¬ 
ing’s  opening  sentence  states  that  a 
“national  bank  may  issue  letters  of  credit 
permissible  under  the  Uniform  Commer¬ 
cial  Code  and  the  Uniform  Customs  and 
Practice  for  Documentary  Credits  *  * 

It  was  pointed  out  that  the  use  of  the 
word  “and”  could  be  construed  as  re¬ 
quiring  all  letters  of  credit  to  be  subject 
to  both  the  Uniform  Commercial  Code 
and  the  Uniform  Customs,  when  in 
actual  practice,  many  domestic  letters 
of  credit  are  subject  only  to  the  former. 
To  resolve  this  problem,  the  Comptroller 
has  replaced  “and”  with  “or.”  As  revised. 


the  ruling’s  opening  sentence  permits  na¬ 
tional  banks  to  issue  letters  of  credit 
permissible  under  either  the  Uniform 
Commercial  Code  or  the  Uniform 
Customs. 

Another  comment  expressed  the  view 
that  the  standard  established  by  subsec¬ 
tion  (a) ,  which  states  that  each  letter  of 
credit  should  conspicuously  state  that  it 
is  a  letter  of  credit  or  be  conspicuously 
entitled  as  such,  is  unnecessary  and  per¬ 
haps  in  conflict  with  UCC  5-102(1)  (a). 
That  section,  it  was  argued,  provides  that 
a  credit  issued  by  a  bank  is  a  letter  of 
credit  without  labeling  as  such,  so  long  as 
it  requires  “a  documentary  draft  or  a 
documentary  demand  for  payment." 
Since  virtually  all  bank  credits  are  of  the 
“documentary”  type,  the  comment  con¬ 
tended  that  the  Comptroller’s  ruling 
would  require  labeling  where  the  Uniform 
Commercial  Code  does  not. 

For  a  number  of  reasons,  subsection 
(a)  has  been  retained  as  originally  pro¬ 
posed.  First,  the  Comptroller  believes 
that  an  undertaking  which  functions  like 
a  letter  of  credit  should  be  labeled  as  such 
because  proper  labeling  assists  the  bank 
and  examiners  in  identifying  outstanding 
commitments  in  the  nature  of  letters  of 
credit.  The  amount  of  standby  letters  of 
credit  outstanding  iis  a  memorandum 
item  which  must  be  recorded  quarterly 
on  the  Consolidated  Report  of  Condition; 
when  a  bank  labels  some  of  its  standby 
letters  of  credit  as  something  other  than 
“letter  of  credit,”  the  probability  of  re¬ 
porting  an  erroneous  figure  on  the  Con¬ 
solidated  Report  of  Condition  increases. 
Second,  the  express  letter  of  credit  iden¬ 
tification  provides  all  parties  with  unam¬ 
biguous  notice  of  the  body  of  law  ap¬ 
plicable  to  such  documents. 

A  document  labeled  a  letter  of  credit 
becomes  subject  without  question  to  the 
provisions  of  Article  5  as  set  forth  in 
UCC  5-102(1)  (c) ;  if  the  document  is  not 
labeled  as  a  letter  of  credit  and  a  dispute 
subsequently  develops,  an  issue  may  arise 
whether  Article  5  is  applicable.1  In  view 
of  the  burdensome  litigation  which  could 
arise  on  this  point  alone,  the  Comptroller 
believes  it  reasonable  to  require  that 
documents  in  the  nature  of  letters  of 
credit  be  labeled  as  such.  Third,  the 
Comptroller  disagrees  with  the  suggestion 
that  “virtually  all”  bank  credits  will  re¬ 
main  of  the  so-called  “documentary” 
type.  As  was  pointed  out  in  another  com¬ 
ment,  a  growing  number  of  standby 
letters  of  credit  require  only  the  pres¬ 
entation  of  a  draft.  Because  of  this  grow¬ 
ing  practice  of  requiring  only  a  draft  un¬ 
accompanied  by  other  documentation 
the  language  of  subsection  (d),  which 
formerly  referred  to  the  presentation  of 
“specific  documents”,  has  also  been 
changed  now  to  refer  to  the  presentation 
of  “a  draft  or  other  documents.” 


VA  case  In  point  Is  Barclays  Bank  D.C.O. 
v.  Mercantile  Nafl  Bank,  481  P.  2d  1224,  1228- 
1230  (5th  Cir.  1973),  cert,  denied,  414  VS. 
1139  (1974);  see  also  The  Prudential  Insur¬ 
ance  Co.  of  America  v.  Marquette  Hat’l  Bank 
of  Minneapolis,  419  F.  Supp.  734,  735  (D. 
Minn.  1976). 


Another  comment,  referring  to  the  re¬ 
quirement  in  subsection  (e)  that  the 
bank’s  customer  should  have  an  un¬ 
qualified  obligation  to  reimburse  the 
bank  for  payments  made  under  the  let¬ 
ter  of  credit,  questioned  whether  the 
ruling  intends  for  the  obligation  to  exist 
at  the  time  of  the  issuance  of  the  letter 
of  credit,  with  the  result  that  the  sub¬ 
sequent  involvement  of  the  customer  in 
bankruptcy  or  other  proceedings  affect¬ 
ing  creditors’  rights  would  not  jeop¬ 
ardize  the  letter  of  credit’s  validity. 
Without  commenting  on  how  a  bank's 
letter  of  credit  or  its  customer’s  obliga¬ 
tion  to  repay  would  be  treated  in  a  sub¬ 
sequent  bankruptcy  proceeding  involv¬ 
ing  the  customer,  the  Comptroller  be¬ 
lieves  that  on  its  face  subsection  (e)  is 
satisfied  if  the  customer  agrees  at  the 
time  of  the  issuance  of  the  letter  of 
credit  to  make  repayment  for  drafts 
drawn  and  paid  thereunder.  According¬ 
ly,  no  change  in  the  ruling  is  warranted 
by  this  concern. 

Finally,  one  commentator  asked  that 
the  Comptroller  add  the  following  new 
language  at  the  end  of  the  ruling’s  open¬ 
ing  sentence:  “•  *  *  with  the  substan¬ 
tive  rights  and  obligations  thereunder  to 
be  governed  by  the  law  of  the  State, 
Territory  or  District  where  the  bank  is 
located.”  The  reason  given  for  adding 
this  language  is  that  there  are  legal 
principles  in  addition  to  the  provisions 
of  the  Uniform  Commercial  Code  and 
the  Uniform  Customs  and  Practice  for 
Documentary  Credits  which  may  be  ap¬ 
plicable  to  standby  letters  of  credit.  As 
an  example,  this  comment  cites  pending 
litigation  involving  a  national  bank 
which  issued  standby  letters  of  credit  on 
behalf  of  a  land  developer  in  favor  of 
a  county  government  to  assure  the  con¬ 
struction  of  certain  roads  in  extremely 
remote  mountain  subdivisions.  The  de¬ 
veloper  is  now  bankrupt  and  the  issuing 
bank  has  declined  to  pay  drafts  drawn 
under  the  standby  credits  on  the 
grounds  that  the  roads  will  probably 
never  be  built,  either  by  the  county  or 
anyone  else,  and  therefore  payment  of 
the  drafts  would  result  in  an  unjust 
windfall  to  the  county.  With  the  addi¬ 
tion  of  the  proposed  language,  the 
Comptroller  is  informed,  the  courts 
would  be  encouraged  to  look  beyond  the 
UCC  and  the  Uniform  Customs  to  other 
principles  and  doctrines,  such  as  the 
doctrine  of  unjust  enrichment,  to  decide 
the  equities  in  a  letter  of  credit  case. 

The  Comptroller  has  concluded  that 
the  suggested  additional  language  is  un¬ 
necessary.  If  required  in  a  particular 
case,  courts  will  undoubtedly  exercise 
their  inherent  powers  to  fashion  an 
equitable  remedy  whether  or  not  the 
suggested  additional  language  is  added 
to  the  Comptroller's  ruling.  Indeed,  one 
court,  without  the  aid  of  this  language, 
has  felt  compelled  to  limit  the  damages 
awarded  in  a  letter  of  credit  case  to 
prevent  unjust  enrichment.* 


•Hew  York  Life  Ins.  Co.  v.  Hartford  Nat’l 
Bank  ft  Trust  Co.,  19  U.C.C.  Rep.  Ser.  1377 
(Oonn.  Super.  Ct.  of  Hartford  County  1975). 
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Moreover,  the  purpose  of  the  Comp¬ 
troller’s  ruling,  as  set  forth  above  and 
In  the  original  Federal  Register  notice, 
is  not  to  create  substantive  standards 
for  the  guidance  of  the  courts,  but  to 
establish  principles  to  encourage  the  safe 
and  sound  issuance  of  letters  of  credit 
by  national  banl;s.  To  make  this  purpose 
abundantly  clear,  the  words  “As  a  mat¬ 
ter  of  sound  banking  practice’’  have 
been  added  to  the  second  sentence. 

Ford  Barrett,  Assistant  Chief  Coun¬ 
sel,  Comptroller  of  the  Currency,  was 
the  principal  author  of  this  amendment. 
However,  other  personnel  in  the  Comp¬ 
troller’s  Office  participated  in  developing 
the  ruling,  both  on  matters  of  substance 
and  style. 

The  Comptroller  of  the  Currency, 
therefore,  amends  12  CFR  Part  7  by  re¬ 
vising  §  7.7016  to  read  as  follows: 

§  7.7016  Letters  of  credit. 

A  national  bank  may  issue  letters  of 
credit  permissible  under  the  Uniform 
Commercial  Code  or  the  Uniform  Cus¬ 
toms  and  Practice  for  Documentary 
Credits  to  or  on  behalf  of  its  customers. 


As  a  matter  of  sound  banking  practice, 
letters  of  credit  should  be  issued  in  con¬ 
formity  with  the  following:  (a)  Each 
letter  of  credit  should  conspicuously 
state  that  it  is  a  letter  of  credit  or  be 
conspicuously  entitled  as  such:  <b)  the 
bank's  undertaking  should  contain  a 
specified  expiration  date  or  be  for  a 
definite  term;  (c)  the  bank  s  undertak¬ 
ing  should  be  limited  in  amount;  (d> 
the  bank’s  obligation  to  pay  should  arise 
only  upon  the  presentation  of  a  draft 
or  other  documents  as  specified  in  the 
letter  of  credit,  and  the  bank  must  not  be 
called  upon  to  determine  questions  of 
fact  or  law  at  issue  between  the  account 
party  and  the  beneficiary;  (e)  the 
bank's  customer  should  have  an  unqual¬ 
ified  obligation  to  reimburse  the  bank 
for  payments  made  under  the  letter  of 
credit. 

Dated:  May  5, 1977. 

Robert  Bloom, 

Acting  Comptroller 
of  the  Currency. 

| FR  Doc.77-13505  Filed  5-U-77;8:45  am] 


24207 


FEDERAL  REGISTER,  VOL  42,  NO.  92 — THURSDAY,  MAY  12,  1977 


